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Senator HilJa1")' RQd}.am Clinton
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Washington, D.C. 20510-3203

Dear Senaton Schumer and Clinton:

I write to share with ycu my concern about the threa.t that H..R. 3005, tlle "BipartisaJ'l
TTade Promotion Authority Act of 2001 I" poses to the federal, itate and 1ocal govm1Inents'
authority to proiect public health md the environment, aJ'Jd t(,) offer some WI).. t(\ address irjs
th~.t. This concern should not derail efforts to expand fair and free trade. My staffhas spoken
with yoUt staffs and r blow tba\ you are both following this issue c1osely.

H.R.. 3005 is intellded to facilitate international trade agreement$ by establishing a fast
track PlQcedure ~.hereby a trade a.greement subm]tted to CODgress for approval must be voted up
OI down wd cannot be amended. To advance this end, thc i;7il1 creates n-amework principles for
U.S. t{ade negouatoTs to fo1low in negotiating bilat~ or multi)atr;ral agreements with foreign
countries.

Oile of the proposed provisions, which is intended to prote~ foreign inveStments ftom
expropriation. is !0 broad]y drawn as 10 p?tentially grant foreign, bIll not r..~S,. investoTi
compen!ation rights far greater 1han those available under American constitutiona.l iakings and
d1Je proct-ss la\v, S'.lch i provision iD the North American Free Trade Agreement ("N AFT A j,
which was enacted under "fast track" legisl..tian comparable ~o H.R. 3005, has res"lllted in cJaims
aJl&ging expropri&tion by federal, state or local regulat,ion. Th~e claims, which total in the
biJ!ions of dollars, are adjudicated in cIosed proceedings conducted by Mbitrat.ion panels that arc
not bound by U.S. judicial pr~edent or the rulings of other arbitration panels. The pa.nels'
delenninations al.e not subjcct tQ appeaJ on the merit~ at)d any compensation award i$ payable
directly from the U .S. Treasury. Finally, pUb!IC poJicy GODCem$ ofNAFr A's signatory nations
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play no part in this process since the foreign investor does not naed the approvaJ of i..s own
count!')' as a pre-condition iO filing a compensation c:lairn. Rathcr, the decision to file the c1alm
and the ultimate r~olutjcm th~eof are predici1ed solely on private economic impact~.

In responae 10 H.R. 3005, on March 22,2002, the National A$SQciation of Atlome)'S
General ("NAAG"), representing 54 Staws and territories, passed the attached resolution
expressing concern over the inclusion ofproyjsions in international trade agreements that il"ant
individual foreign mve5tora n~. rights to challenge and seek compensation 1"or State, local or
federal govcmment regulatory actions as "exproprialions."

NA.A.G's concern$ arise from direct experiencc with Chapt~r 11 ofNAFT A. That
provision has raised serious concerns over its impact on the power of govm1meat to act to

protect he3lth, wclfare and the environmenl.

cnapt~ 11 mandat~s compensalion for disappoin1ed investors &om other
countries UDder a vague standard potentially much more expansive tllan that
available to domestic investors who claJln a Tegulalory taking. ID pal1icuJar, the
provision met:tively would l~uire the federal government to USlllnC liability for
~fOrCeInerlt of fcdeTal, state and local environmezlta.l regulations. Set Melhanez
v. U,.iled States ($ I billion expropriation claim filed by Canadian manufac.tur~ of
MTBE based on California's decision to ban :he g~soline additive in order to
protect iTour.dwatcr); },{~ta/clad ...Mcxl.:o ($17 million award Aiainst Mexico
ba.5ed on Joca} govemment's refusal to approve sitting of a hazardous waste
facility- arbltration panel roled, in part, thl11o<:a.l iOvemment lacked p8mlit
authority OVeT the facility despite the government ofMex.ico's conttary aS6enjon).

.The "measure" for whjch compensation is rcquired may include any .'law,
regulation, procedure, requirement or practice." III fact, claimants under Chapter
11 have claimed comp~sation for the statements of govemnlent officials in
debate5 over jegis1ation, yee Ethyl Corp. v. Canada, and fo~ puniuve damages
ilnpo~ .oy a Mjssissippi state court on a company panially oWDed by foreign
investors. See Loewe'rr Group v. United State:;.

Actual and potenlia1 compensation a""8rds pr~dicated on a violatiOll of intemationa] trade
&ifeements wIll no doubt have a chilling effect on promulgation and enfor~lt ofheaJth and
en\oironmen1al reiula.rions. Although t1Ie NAFr A arbia-ation p&Ilels do not have authority to ~et
aside pub]jc health a..,d environmental regu1ations they deetn violative ofiDtt;mational trade
ag;reements, and only the U.S. Treasury is liAb)e for the paymt=lt of a ~omperjsa1ion aw&ld,
n;vertbeless, "re~latory expropriation" awards under N AFT A present a prcfOUDd ch~JJenge to
cur ability to protect the pub1ic health and environment 8t)d 10 our Nation's sovereign interests.
Moreover, substantial aweIrls pa>'3ble by the U.S. Tre~uf). may ultimately prompt COJ\&1'e~$ t~
pass those costs, directly or indi~ly) onto the "offending" state or to have the offel1ding
regulatiOD det;Ja:-ed ulvalid. &e NAFT A Implementation Act, 19 U.S.C.A. § 3312(b)(2)
(allowing United States to bring )awroit to declare state or )ccal regulation invalid).
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